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)
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)
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ROBERTA SCHUTZ, 


)







)


Defendant.



)

___________________________________
)


The Defendant, Roberta Schutz, through her attorneys of record, Idaho Legal Aid Services, Inc., submits the following Brief in Support of Defendant’s Motion for Temporary Orders and shows this Court: 

I.
STATEMENT OF FACTS 


Plaintiff, Shane Walton, and Defendant, Roberta Schutz, were married on June 18, 2005, in Las Vegas, Nevada.  The parties have been separated since about March 2, 2010.  Plaintiff and Defendant have two minor children, Techia Lee Walton, age 13, and Saxon Gerald Walton, age 10, who are currently residing with Ms. Schutz.  


Throughout the marriage, Mr. Walton abused drugs and was violent toward Ms. Schutz and the parties’ children.  Mr. Walton has been convicted of drug related crimes.  He also has two charges of violating a civil protection order that are pending in Bonneville County, Idaho.  The most recent incident of violence occurred on or about February 27, 2010, when Mr. Walton woke up Ms. Schutz and the children, screaming incoherently and using vulgar and abusive language toward Ms. Schutz.  Mr. Walton then threatened to kill Ms. Schutz and send their children to foster care in order to avoid paying child support.  Ms. Schutz applied for a protection order soon after, in Bonneville County Case CV-2010-1274.  This order has been in place since about March 2, 2010.


As part of the Civil Protection Order entered, Mr. Walton currently has no visitation with the children.  The children have been Court ordered to receive counseling services, with their mental health providers providing a written progress report every sixty (60) days.  Mr. Walton is only allowed to have contact with the children in a counseling session, if the children’s counselor makes such a request. The report provided from A-Z Family Services dated July 22, 2010, indicates that the two minor children do not wish to be around their father.  They have not had contact with Mr. Walton since the protection order was put in place in March and the children have also indicated their desires to move to Montana with their mother. Additionally, in a report Family Court Services submitted in the civil protection order case, Saxon Walton reported he is afraid of his father.  The report also indicates Techia Walton would be afraid if she had to see her father.  The report also states that Techia Walton would like to move to Montana.


Additionally, as part of the Court’s order in Bonneville County Case CV-2010-1274, both parties were court ordered to undergo a hair follicle drug test within five (5) days of the Court’s 

order. This Court entered this order verbally on April 8, 2010 and then later a signed order was entered on April 23, 2010.  Ms. Schutz completed her hair follicle drug test on April 14, 2010, and submitted the results of this test to the Court on May 6, 2010.  Ms. Schutz also voluntarily completed a 9 panel urine analysis drug test due to Plaintiff’s accusations that she was abusing drugs that would not be detected on a 5 panel hair follicle test.  Ms. Schutz’s verified result for this test was negative.  The test did indicate that there was a use of methadone, but the lab report indicates the lab verified that Ms. Schutz had a prescription for that substance.  As of today, Mr. Walton has not submitted his results for the hair follicle test ordered by the Court in the civil protection order matter.


Ms. Schutz is currently unemployed and working with Easter Seals in order to find gainful employment.  She has applied to more than fifty jobs in the Idaho Falls area without success.  She now wishes to relocate to Butte, Montana where she has been offered a job at the Holiday Inn Express in the housekeeping department.  Butte is about a three hour drive from Idaho Falls. Ms. Schutz would be able to earn minimum wage in a full-time position if she were allowed to relocate.  Ms. Schutz’s family lives in the Butte, Montana area, and she and her children would live with her mother in a five-bedroom home where each child would be afforded their own bedroom.  Ms. Schutz has also located a counselor for the children and educational opportunities for the children in Butte, Montana. 

II.

ISSUES


Whether Ms. Schutz’s planned relocation to Butte, Montana is in the best interests of the two minor children. 

III.

LEGAL ARGUMENTS 


When determining custody, the best interests of the child are of the utmost importance.  Hoskinson v. Hoskinson, 139 Idaho 448, 455 (2003).  When a party in a custody case wishes to relocate, that party has the burden of proving that the relocation is in the best interests of the child.  Roberts v. Roberts, 138 Idaho 401, 405 (2003).  A plurality of the Court further determined in Bartosz v. Jones that factors relevant to relocation may also be considered when determining what will be in the best interests of the child.  Bartosz, 146 Idaho 449, 456 (2008).  Specifically, a judge may take into account: the motive for the move, how alternative visitation could work, how the move would effect the current visitation, and how the move would impact extended family relationships. Id.  The Court recognized that “[f]actors relevant in some relocation cases may be irrelevant in others and, under the current framework, trial courts are free to consider factors unique to each case.”  Id. 

The Court in the Roberts case looked at the list of factors relevant to I.C. § 32-717 in conjunction with whom the mother would be living, and determined that a move would not be in the best interests of the children.  There, the mother wished to move herself and her children to Boise, Idaho, 160 miles away, with her fiancée who had a history of felony charges and drug abuse problems.  Roberts, 138 Idaho at 403.  This would mean the children were no longer able to remain in the family home where they had been living for six years since the divorce, have limited contact with their father, and lose the support of the community they had been involved in for many years.  Id. at 405.  


Although Roberts is the leading case regarding relocation in custody cases, its facts are markedly different from the case at hand.  First, the motive for Ms. Schutz’s move is not because of a new fiancée.  Ms. Schutz seeks to move to Montana so that she may be gainfully employed and better provide for her children.  Currently, Ms. Schutz is living in transitional housing, collecting food stamps, and receiving money from her mother to pay her rent.  In Montana, Ms. Schutz would be working full time and earning a steady income.  Second, there is currently no visitation plan in place because a Civil Protection Order has been instituted against Mr. Walton due to his violent behavior toward Ms. Schutz and the children. See Bonneville County Case CV-2010-1274.  Finally, although the children would be moving to a different area, both children have expressed their desire to do so.  The children have visited their family in Butte throughout their lives. They would be moving into their maternal grandmother’s home, which is a familiar location for them.  The children have noted that they feel more comfortable around their extended family in Montana.  If Mr. Walton is granted visitation in the future, the move to Butte would not adversely impact Mr. Walton’s abilities to visit.  The drive to Butte is only about three hours, which is not a burdensome distance. 


The Court in Danti v. Danti, 146 Idaho 929 (2009) found that relocation was in the best interests of the children because living near their father would mean they would be living in a “high-conflict environment.”  Danti, 146 Idaho at 939.  The Court also found it would be to the children’s advantage to be around supportive and welcoming extended family, and living in a more stable and mentally healthy location.  Id.  This would also be true for Ms. Schutz and her children.  Ms. Schutz’s mother has proven supportive all along, as she has paid the rent for Ms. Schutz’s apartment and welcomes the family to live with her upon their potential relocation.  Since both children have expressed fear of their father, a short distance between them and him would be good for their mental health.  Further, since Ms. Schutz lives in temporary housing where she has to share a room with her daughter, a five-bedroom home would be a more stable environment for the children. 

The Idaho Supreme Court has continually reinforced the belief that it is in the best interests for children to have frequent contact with both parents.  See I.C. § 32-717B(4), “(4) Except as provided in subsection (5), of this section, absent a preponderance of the evidence to the contrary, there shall be a presumption that joint custody is in the best interests of a minor child or children.” The statute also specifically states that there is a presumption against joint custody when one parent “is found by the court to be a habitual perpetrator of domestic violence.”  I.C. § 32-717B(5) (emphasis added).  I.C. § 32-717 (a) through (g) sets out relevant factors the court may consider when determining what is in the best interests of the children.  Due to the incident on February 27, 2010, where Mr. Walton threatened to kill Ms. Schutz and continually used abusive and vulgar language toward her and the children, Mr. Walton has been unable to visit the children.  The court has already ruled that Mr. Walton, in his current state, poses a threat to Ms. Schutz and her children.  The incident on February 27, 2010, is not the only time Mr. Walton has been violent toward Ms. Schutz.  Finally, Mr. Schutz has two pending charges for violations of the protection order.  When considering Mr. Walton’s violent history toward Ms. Schutz, he should be found to be a habitual perpetrator of domestic violence.

Further, when examining the additional factors in I.C. § 32-717 (a) through (g), it is in the best interests of the children to live with Ms. Schutz and to relocate to Butte, Montana.  Although the parties differ as to who they believe should have custody of the children, the children have reported to their counselor and to Family Court Services, that they prefer to live with their mother.  Additionally, the children have reported it is their desire to move to Montana.  The children have a stronger relationship with their mother.  At this point, the children have reported to their counselor they do not want to see their father.  While the children have lived in Idaho Falls for the entirety of their lives, the are familiar with Butte, Montana.  They are also familiar with the home they would be moving into, if allowed to move to Butte.  Additionally, even if the children remain in Idaho Falls, both children would be changing school settings within a year due to their current grade levels.  

Finally, when considering the character and circumstances of both parties and the need to promote stability in the children’s lives, it is apparent from the children they are more comfortable with their mother.  Both children report Mr. Walton has an illegal drug history.  Mr. Walton has been convicted of drug related crimes.  In the civil protection order matter, Mr. Walton has maintained that he does not have substance abuse problems, yet he has failed to submit the court-ordered hair follicle test.  Ms. Schutz not only completed the court ordered drug test, but also voluntarily took an additional test. Ms. Schutz’s results were all negative.  Ms. Schutz has been convicted of a misdemeanor petit theft charge.  The parties’ daughter, Techia Walton was present at this incident.  However, Ms. Schutz has not had any repeat offenses since that time.  Finally, Ms. Schutz has been the primary care provider for the children since their birth.  Due to her relationship with the children, it is clear Ms. Schutz should custody of the children.

A move to Butte, Montana would be in the best interests of the children. Both children desire to relocate and wish to be away from their father.  Techia Walton may be able to attend private school in Montana since she has strong grades that may afford her a scholarship.  The children would be able to spend more time with their extended family, and living in non-transitional housing would provide better stability for them. For all the reasons discussed above, it is in the best interests of the children to be allowed to relocate with their mother to Butte, Montana. 

IV.

CONCLUSION 


For all the reasons cited herein, the Defendant’s Motion for Temporary Orders should be granted.


DATED this _______ day of August, 2010.







IDAHO LEGAL AID SERVICES, INC.







By:_______________________________________







     Jessica L.K. Cahoon







     Attorney for Defendant
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