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I NI TI AL DECI SI ON AND ORDER

STATEMENT OF THE CASE

On April 18, 1991, Xiong Lee ("the Conplainant") filed a
conpl ai nt agai nst Jean Weber ("the Respondent™). The conpl ai nt
was filed and processed pursuant to the Fair Housing Act of
1968, as anended by the Fair Housing Arendnents Act of 1988,

42 U.S.C. § 3601, et seq. (the "Fair Housing Act" or "Act") and
24 CF.R Parts 103 and 104.

The Departnment of Housing and Urban Devel opnment ("the
Government" or "HUD') investigated the conplaint and issued a
charge agai nst the Respondent on July 23, 1992. HUD all eged
that the Respondent violated 42 U S.C. 8§ 3617 by coercing,



intimdating, threatening, and interfering with the Conpl ai nant
in conjunction with his effort to secure housing.

On August 17, 1992, the Conplainant filed a Mdtion to
Intervene that was granted on August 31, 1992. On Septenber 15,
1992, the Respondent filed an answer to the charge; she denied
all allegations that she violated the Fair Housing Act and al so
deni ed that the Conpl ai nant suffered any conpensabl e danages.

A hearing was held in Appleton, Wsconsin on Novenber 6,
1992. The record closed on Decenber 31, 1992, upon the receipt
of briefs fromthe Governnent and the Respondent; the
Conpl ai nant did not file a brief.

ANALYSI' S, FI NDI NGS, AND CONCLUSI ONS

Background

The Conpl ainant is a nenber of the Hnong, an Asian ethnic
group native to Laos. He was born in Laos in 1966, em grated
with his famly to Thailand in 1979, and cane to the United
States in 1986. In 1990 he lived with his wife and five
children in Appleton, Wsconsin as nenbers of the Hhong
comunity. Tr. 32-33; 112.1

In Septenber 1990, the Conplainant and his famly were
seeking to rent a home. The building in which they were then
residing was going to be denolished, and they had to nove by the
end of Cctober. Tr. 38, 48. The Conpl ai nant discussed this
matter with his friend, Ross Osgood, who nentioned that his
next - door nei ghbors, the Jacobsons, were noving and m ght be
willing to rent their house at 113 West Atlantic Street in
Appl eton. He suggested that the Conpl ai nant contact the
Jacobsons in that regard.

Tr. 38, 58, 60, 61.

The Respondent, who is a Wiite person, was the Jacobsons
ot her next-door neighbor. She lived at 117 West Atlantic Street
w th her daughter, Roberta Wber, and other fam |y nenbers. Tr.
11, 118-19, 139.

The Septenber 21 |ncident

The CGovernment contends that the Respondent's ill egal
conduct occurred during an encounter with the Conpl ai nant on
Sept enber 21, 1990. At approximately six o' clock that evening,

Y The foll owi ng abbreviations are used in this decision: "Tr." for

"Hearing Transcript"; "Ex. S" for "Governnent's Hearing Exhibit."



t he Conpl ai nant went to the Jacobsons' residence at 113 West
Atlantic Street to inquire about renting it. He walked up to
the front door and knocked. The Respondent energed from her
house, and recogni zed that the Conpl ai nant was a Hrong. Tr.

141. As she stood on her porch, she asked hi mwhat he was doi ng
there. Tr. 40. The Conplainant replied that M. Gsgood had
informed himthat the owners were noving, and that he (the
Conpl ai nant) was in an energency housing situation and wanted to
talk with the owners to see if they would rent himthe house.

Tr. 40-41.

The Respondent then came down from her porch and addressed
t he Conpl ai nant fromthe common driveway | ocated between 113 and
117 West Atlantic. She said that she did not care who had told
hi m about the property, and that his "people,” as well as
Mexi cans, Bl acks, and Vi etnanese were not allowed to |live on
t hat bl ock. The Conplainant replied that he had a right to rent
the house. Wiile pointing her finger at him the Respondent
told himthat if he did rent the house, he would have "trouble"
and she woul d bl ock the conmon driveway. Wen the conversation
ended, the Conplainant returned to his home. Tr. 40-42.

On Septenber 23, 1990, two days after that incident, the
Respondent net
M. Gsgood in front of the Jacobson house. The Respondent told
hi mthat she did not want himto bring any nore of his Hrong
friends around to see the Jacobson house. She said that she did
not want any Hnongs, Bl acks, or Hi spanics living on the street,
and that she would block the driveway if menbers of those groups
rented the house. She also informed M. Osgood that she had
told "that young man that came to rent this house"” that she did
not want him"or any of his kind" to rent it, and that she woul d
hate to see sonething happen if they did. Tr. 61-64.

Approximately one to two weeks after his conversation with
t he Respondent, the Conpl ai nant went to the Jacobsons' new hone
and inquired about renting their house at 113 West Atlantic.
However, the Jacobsons decided to sell the house rather than
rent it. Eventually, the Conplainant found an apartnment and
noved into it on COctober 30, 1990. Tr. 27, 43, 47-49.

The Respondent deni ed nmaki ng any threateni ng or derogatory
remarks to the Conpl ai nant on Septenber 21, or to M. Gsgood on
Sept enber 23. She asserted that she nerely answered the
Conpl ai nant' s questions concerning the house and, based on her
know edge of the Jacobsons' intent, informed himthat "he
couldn't rent the house because it wasn't for rent, it was for
sale." Tr. 141-45; 148. Roberta Wber asserted that she
wi t nessed the Septenber 21 incident, and that her nother's
version of it was correct. Tr. 120-26.



Credibility O Wtnesses

For several reasons, including ny observation of the
denmeanor of the witnesses, | find that the version of the events
presented by the Conpl ai nant and M. Osgood, which is set forth
above, was a true description of those events. The Conpl ai nant
was a very credible witness. H s testinony was sincere,
convi ncing, and consistent.

The Conpl ai nant's testinony was supported by M. Gsgood,
who was an extrenely credible wtness. H s testinony was
sincere and persuasive. Also, he was an i ndependent w tness.

Al t hough he was the Conplainant's friend, he was also "friendly"
and "got along well" with the Respondent. Tr. 61. Thus, there
i S no apparent reason



why he would state falsely that the Respondent admitted to him
that she nade derogatory and threatening remarks to the
Conpl ai nant .

The Respondent and Roberta Weber were | ess credible
W t nesses than the Conpl ai nant and M. Osgood. Although severa
wi tnesses testified in support of the Respondent's character for
trut hful ness, that testinony is not persuasive in view of other
evidence. Tr. 126, 173, 178. Despite the fact that they were
aware that HUD was investigating the Respondent, and
notw t hstandi ng that a HUD i nvestigator interviewed the
Respondent, neither the Respondent nor Roberta Wber nade any
claimduring the investigation that Roberta Wber had w tnessed
the Septenber 21 incident. Tr. 96, 132-33, 153-54. These facts
suggest strongly that Roberta Weber sinply constructed her
testinony to support her nother.

Mor eover, the Respondent's testinony on an inportant matter
was contradicted. She testified that she harbored no ill
feelings toward the Hrong as a racial group and never mnade
di sparagi ng remarks about them Tr. 148, 155. However, it is
clear fromthe testinony of several w tnesses that she had nade
such remarks repeatedly, both before and after the Septenber 21
i nci dent .

Ri chard Peterson, a volunteer tester for the Fox County
Fair Housing Council, spoke with the Respondent whil e posing as
a potential buyer of the Jacobsons' house. She told himthat
she did not want any Asians or Hnongs |iving next door to her,
even if she had to "go to jail" for expressing that view Tr.
89-90, 159. Also, while commenting to M. Jacobson about having
hi m as a nei ghbor when he offered to sell her a piece of
property behind her garage, the Respondent stated that "at | east
you're better than Hrongs or niggers.” Tr. 15,

Al t hough the Respondent deni ed nmaki ng those statenents, |
f ound
Messrs. Peterson and Jacobson to be very credi ble w tnesses who
had nothing to gain by falsely asserting that she nmade the
statenents. Tr. 147, 156. M. Peterson's testinony was
verified by a tape recording of his conversation with
Respondent.? Ex. S-10. Mreover, the Respondent had a good

2 The Respondent objected to the adnmissibility of the tape recording on

grounds that it would be inadm ssible in a state court under Wsconsin
statutes. However, the adnmissibility of evidence in cases under the Fair
Housi ng Act is governed by the Federal Rules of Evidence, not state |law 42
U S.C. 8 3612(c). Because those Rules do not bar adm ssion of the recording,



relationship wwth M. Jacobson. Tr. 146.

Al so, Ms. Jacobson recall ed being present on nunerous
occasi ons when the Respondent, observing Hhongs driving past her
house, made di sparagi ng assertions

| have accepted it as evidence. Even without the recording, | would find
that the Respondent made the remarks in question to M. Peterson because |
found himto be a very credible witness.
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about them having obtained their cars wi th governnent

assi stance. Tr. 26-27. The Respondent made simlar

di sparagi ng conments about the Hnong to M. Osgood on several
occasions. Tr. 69.

In addition to causing significant damage to her
credibility, Respondent's statements to M. Peterson, M.
Jacobson, M. GOsgood, and Ms. Jacobson show that the Respondent
was notivated to prevent Hrongs from noving into her
nei ghborhood. Such notivation | ends additional credence to the
Conpl ai nant' s version of the Septenber 21 incident.

Two additional factors detract from Roberta Wber's
credibility. She was not an independent witness. In addition
to being the Respondent's daughter, she had lived with her
not her all of her life (21 years). Moreover, Roberta Wber's
i nfant daughter and her boyfriend also lived in her nother's
house. Tr. 119. Because of the closeness of that famly
rel ationship, Roberta Wber had a strong interest in supporting
her nother's testinony.

Moreover, even if Roberta Wber w tnessed the Septenber 21
incident, it is doubtful that she would have been able to
perceive the incident as clearly as she clained. She testified
that she was able to overhear the entire conversation between
her not her and the Conpl ai nant, including a question he
all egedly put to her nother while he stood on the Jacobson front
porch and the Respondent sat on her front porch. However, the
Wi tness was approxi mately 20 feet away from where the
Conpl ai nant stood, Ex. S-2, 3 & 4, the Respondent's dog was
bar ki ng constantly throughout the exchange, and the Conpl ai nant
was speaking in a normal tone of voice, Tr. 129-31.

In sum the Conplainant and his supporting w tnesses were
very credible, but the credibility of Respondent and Roberta
Weber was significantly inpaired. Therefore, |I find that the
Respondent engaged in the conduct toward the Conpl ai nant all eged
by the Governnent.

Legal Anal ysis

The statute that the Governnent contends the Respondent
vi ol at ed,
42 U.S.C. § 3617, provides that:

It shall be unlawful to coerce, intinidate,
threaten, or interfere with any person in the
exerci se or enjoynent of . . . any right granted
or protected by [42 U. S.C. 88 3603-3606].



Because 42 U.S.C. § 3604 prohibits discrimnation in the
rental of housing on the basis of race and national origin, that
section necessarily granted M. Lee a right to

attenpt to rent a hone w thout being subjected to
di scrimnation. Thus, he was exercising a right granted by that
section when he attenpted to rent the Jacobsons' house.

The Respondent contends that M. Lee's rights were not
vi ol ated because he spoke with the Jacobsons eventual |y about
renting the house; they did not rent it to him and he was able
to find another home to rent within a very short tine.
di sagree. A violation of 8 3617 can occur in the absence of any
corresponding violation of 8§ 3603-3606. Smith v. Stechel, 510
F.2d 1162, 1164 (9th Cr. 1975) ("8 3617 . . . deals with a
situati on where no discrimnatory housing practice may have
occurred at all . . .").

Moreover, matters such as availability of the house for
rent and the Conplainant's ability to find another hone are
immaterial to whether the Respondent violated § 3617. \Were a
person coerces, intimdates, threatens, or interferes with
sonmeone engaged in the exercise of rights protected by the Act,
a violation of 8 3617 is established. See, e.g., Stirgus v.

Benoit, 720 F. Supp. 119, 123 (N.D. Ill. 1989) (racially
notivated firebonbing of plaintiff's hone); Stackhouse v.
DeSitter, 620 F. Supp. 208, 211 (N.D. Ill. 1985) (Bl ack

plaintiff's car vandalized in attenpt to intimdate himto nove
f rom nei ghbor hood) .

It is clear that the Respondent's conduct toward the
Conpl ai nant was coercive, intimdating, and threatening, and
that it interfered with his effort to rent the Jacobsons' house.
The Respondent verbally assaulted conpl ai nant and poi nted her
finger at him She nmade a general threat that there "would be
trouble,” and a specific threat that she would bl ock the common
driveway if he rented the Jacobson house.

| conclude that the Governnent has net its burden to prove
by the preponderance of the evidence that the Respondent
violated 42 U S.C. 8§ 3617. See United States v. Balistrieri,
1992 U. S. App. LEXI S 30960, at *25 (7th G r. Nov. 24, 1992),
reh' g en banc denied, 1993 U S. App. LEXIS 908 (7th Cr. 1993);
Pi nchback v. Arm stead Hones Corp., 907 F.2d 1447, 1452 (4th
Cr.), cert. denied, 111 S. C. 515 (1990).

REMEDI ES
The Respondent's violation of the Fair Housing Act entitles
the Conpl ainant to appropriate relief under the Act, which may
i nclude actual damages and injunctive relief. 42 U S. C 8§
3612(g)(3). Acivil penalty may also be inposed. 1d. The



Government, on behal f of the Conplai nant, seeks $50, 000 in
conpensat ory damages for hum liation and enotional distress and
a civil penalty of $10,000. The Governnment al so seeks
injunctive relief.



Danmages For Enotiona

Distress And Hum li ati on

The CGovernnment asserts that the Conpl ai nant suffered
enotional distress and hum liation because of the Respondent's
m sconduct. Intangible injuries such as those are conpensabl e
under the Fair Housing Act. Danages for those injuries can be
proven by testinony and inferred fromthe circunstances of the
case. See, e.g., Secretary of HUD v. Blackwell, 908 F.2d 864,
872 (11th G r. 1990).

Al t hough Conpl ai nant was injured by the Respondent's
actions, they did not have the serious consequences associ ated
wi th the enornous damage award sought by the Governnment. As the
Seventh Circuit has pointed out, "damages can be no nore than
what is within reason under the particul ar circunstances."
Dougl as v. Metro Rental Svcs., 827 F.2d 252, 256 (7th Cr. 1987)
(I owering intangi bl e damage award from $40, 000 to $10, 000).

Mor eover, a damages award should not provide the injured party
with a wwndfall. See Al bemarle Paper Co. v. Mody, 422 U. S
405, 418 (1975).

The Respondent's actions toward the Conpl ai nant were not
repeat ed, and she did not engage in violence or threats of
vi ol ence. Her actions did not dissuade the Conpl ai nant from
contacting the Jacobsons shortly after the incident to inquire
about renting their house. He was not denied a house that he
coveted or forced to live in unsatisfactory housing. He was
able to find other housing and nove into it before his fornmer
resi dence was denol i shed.

However, the Conplainant did suffer humliation and
enotional distress as a result of Respondent's actions. The
Conpl ai nant felt that the Respondent was treating himas |ess
t han human. He expressed anger and sorrow about the
confrontation, and his relationship with his famly suffered for
al nrost two days after the incident.

Tr. 42, 104. Moreover, Conpl ai nant continues to be adversely
affected by the incident. He thinks about Respondent's actions
al nost every day, and he suffers nenory | apses that affect his
concentration while performng his job. Tr. 42, 51-52.

Furthernore, the inpact of the Respondent's actions was
anplified because of the Conplainant's personal history. See
Wlliams v. Flannery, No. 89-CV-73,

1989 U.S. Dist. LEXIS 14589, at *17 (N.D.N. Y. Dec. 7, 1989)
(plaintiff's troubl ed past has "sone bearing on the proper
assessment of the harmsuffered by him") After the Anmerican
wi thdrawal from Vietnam the Conplainant's famly lived in the
Laotian forest for four years, and after escaping to Thail and,
lived in a refugee canp for seven years before arriving in this
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country. Tr. 35-36. The Conplainant's noves resulted fromthe
fact that his father, along with many other Hrong, had allied

t hensel ves with the United States during the Vietnam conflict
and, following the Anerican withdrawal and the fall of South
Vietnamin 1975, the North Vi etnanese pursued and persecuted
them Tr. 34-35, 105-07. Thus, Conplai nant was especially
sensitive to the Respondent's poor treatnent of himbecause of
his race and national origin. Tr. 42-43, 106.

However, some of the anger that Conpl ai nant continues to
feel is directed toward the Central Intelligence Agency because
of his belief that it failed to honor prom ses to protect the
Hrong. Tr. 42. Conpl ai nant can not be conpensated for that
anger because it was not caused by Respondent's conduct.

Mor eover, it has not been shown that Conpl ai nant's nenory
| apses are an extrenely serious problem He did not seek
counseling or treatnent for them and their inpact on his job
performance appears to be minimal. He was able to conplete a
trai ning program successfully and obtain a job. H's |ack of
concentration causes himto ask his supervisor to check his
cal cul ati ons, and she has detected sonme errors. However, there
was no showi ng that Conplai nant received a poor perfornmance
rating or was even counsel ed by his supervisor concerning this
matter. Tr. 47-52. Thus, the Conplainant is not entitled to an
extrenely | arge award because of his nmenory | apses.

In sum the Conpl ai nant was an especially sensitive victim
of bigoted remarks and threats that were delivered in a face-to-
face confrontation. Also, the Respondent's actions caused him
to experience considerable humliation and enotional distress,
and the confrontation continues to affect him although not to a
significant extent. Upon consideration of all relevant factors,
| conclude that $5,000 is the appropriate anbunt to conpensate
t he Conpl ainant for his injury.

Civil Penalty

Cvil penalties nmay be inposed on violators of the Act to
vindicate the public interest. 42 U S. C § 3612 (9)(3)(A); 24
C.F.R 8 104.910(b)(3). Because the Respondent has not
previously commtted an unl awful discrimnatory housing
practice, the maximumcivil penalty that nmay be assessed agai nst
her is $10,000. See
42 U.S.C. 8§ 3612(g)(3)(A); 24 CF.R 8§ 104.910(b)(3)(i)(A).
However, the maxi mum penalty should not automatically be inposed
in every case. See H Rep. No. 711, 100th Cong., 2d Sess. at 37
(1988). The following factors should be considered in
determ ning the appropriate civil penalty: (1) the nature and
ci rcunstances of the violation; (2) the degree of the
Respondent's cul pability; (3) the Respondent's financi al
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resources;® (4) the goal of deterrence; and (5) other matters as
justice may require. See H Rep. No. 711, 100th Cong., 2d Sess.
at 37 (1988).

The Respondent's actions were not serious enough to warrant
t he $10, 000 penalty sought by the Governnent. Her actions
toward the Conpl ai nant were not repeated, and she did not engage
in violence or threats of violence. Because $10,000 is the
maxi mum civil penalty for a first offender, it nust be reserved
for the nost egregious violations. E.g., Littlefield v.
McQuffey, 954 F.2d 1337 (7th Gr. 1992), aff'd, 979 F.2d 101
(7th Gr. 1992) (defendant made death threats, harassed
plaintiff at work, frightened plaintiff's sister, and left a
menaci ng note at plaintiff's residence); Stirgus v. Benoit,
720 F. Supp. 119, 123 (N.D. Ill. 1989) (racially notivated
firebonbing of plaintiff's hone).

However, a very substantial civil penalty is warranted in
this case. The Respondent's offense was serious. She attenpted
to prevent the Conplainant fromexercising his rights under the
Act and caused himto suffer humliation and enotional distress.
By telling the Conplainant that "his people" could not live in
t he nei ghborhood, and that if he noved in, there would be
"trouble,"” she deliberately tried to intimdate himthrough her
insulting statenments and manner. By stating that she woul d
bl ock the driveway if he noved in, she threatened to take
physical action to interfere with Conplainant's right to enter
and exit the prem ses. Her violation was flagrant, and she was
fully cul pabl e.

The Respondent denonstrated no renorse, and she nust be
deterred fromfurther intimdation of prospective housing
seekers in her neighborhood. The need for deterrence is
especially strong because of the Respondent's repeated
statenents concerning her desire to prevent racial and ethnic
i ntegration of her nei ghborhood even if she has to "go to jail."
I conclude that a civil penalty of $7,000 is necessary to send a
strong signal to the Respondent, and any other self-proclained
nei ghbor hood segregati onists, that all nei ghborhoods in al
cities are open to nenbers of all protected classes, and that
any interference with this right wll be penalized.

I njunctive Relief

An adm ni strative |aw judge may order injunctive or other
equitable relief to make a conpl ai nant whol e and protect the

Because there was no evi dence concerning the Respondent's current
financial resources, | have not considered that factor.
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public interest in fair housing.

42 U.S.C. 8§ 3612(g)(3). "Injunctive relief should be structured
to achieve the twin goals of insuring that the Act is not
violated in the future and renoving any lingering effects of
past discrimnation.” Blackwell, 908 F.2d at 875 (quoting

Mar abl e v. \al ker,

704 F.2d 1219, 1221 (11th Gr. 1983)). | conclude that the
injunctive relief detailed in the following order will achieve

t hese goal s.

ORDER

1. Respondent Jean Wber is hereby permanently enjoined
fromcoercing, intimdating, threatening, or interfering with
any person in the exercise or enjoynent of, or on account of
such person having exercised or enjoyed, or on account of such
person having ai ded or encouraged any other person in the
exerci se or enjoynent of, any right protected by the Act.

2. Wthin 35 days of the date on which this order becones
final, the Respondent shall pay actual damages to the
Conpl ai nant in the amount of $5, 000.

3. Wthin 35 days of the date on which this order becones
final, the Respondent shall pay to the Secretary of HUD a civi
penal ty of $7,000.

This order is entered pursuant to 42 U . S.C. 8 3612(g)(3)
and the regulations codified at 24 CF. R 8§ 104.910 and w ||
becone final upon the expiration of 30 days or the affirmance,
in whole or in part, by the Secretary within that tine.

/s/

PAUL G STREB
Adm ni strative Law Judge
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